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ARBITRATION 



Five years ago, a person who wrote on the lahor problem was 
often criticised as one dealing with a product of pure imagination. 
"There is no labor problem" was the ceaseless refrain of those 
who did not hare eyes to see phenomena transpiring all about 
them ; and so confident was the faith of some of the more promi- 
nent among them in their own wisdom, so lofty their contempt 
for any who presumed to hold a different opinion, that their very 
arrogance carried conviction to many of our fellow-citizens. But 
the movement of social events has proceeded with such surprising, 
and to all unexpected rapidity, that the belief in the existence of a 
labor problem of ominous proportions is now generally as unques- 
tioned as the confidence with which men admit the succession of 
the seasons. 

There is still, however, an almost universal failure to under- 
stand the nature of the various social questions involved in the 
words, labor problem. People impatiently demand some quick 
and sure remedy for the disease with which we are beset. They 
desire a brief but clear and precise enumeration of things to be 
done, that they may take it, like a doctor's prescription, to our 
statesmen, with an order to apply the treatment at once to the 
patient — whom we may call " Industrial Society." There is and 
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there can be no panacea for the ills of the body politic, and he who 
comes forward with the claim that he has discovered one must be 
set down as a quack. The labor problem is scarcely more than 
another name for the larger half of that old mysterious problem 
of human life on earth with which men have been battling for six 
thousand years or more. It is the old problem in a new guise, 
because we have entered upon a new era in the development of the 
race. Yet it is not one problem, but many comprised under one 
term simply for convenience. Viewed from one stand-point, it is 
the temperance question; from another, the family question; from 
a third, the personal purity question; from a fourth, the wages 
question; from a fifth, the educational question; from a sixth, the 
international peace question; from a seventh, the protective tariff 
question; from an eighth, the municipal administration question, 
— and so on through the entire list of questions which concern the 
welfare of human society. The entire life of man in all his rela- 
tions to his fellows is involved, and that includes — if the expres- 
sion be allowable — his relations to himself, or his individual life. 
Thus we come back to the starting-point ; we are dealing in the 
labor problem with the problem of human life. If the various 
problems of our time are more serious than those of earlier ages, 
it is because our opportunities are grander. A good time coming, 
a golden age in the future — this has been the hope of sages and 
prophets since the world began ; it has been the faith which has 
inspired martyrs to God-like deeds. And it is no mockery ! The 
progress of history brings us nearer and nearer the goal, and never 
before was the way open for such rapid movement in the direction 
of the attainment of the purpose of humanity. For this reason 
the pursuit of a wrong course may prove more disastrous than in 
the ages of the past. We again plainly approach a crisis in the 
history of mankind. 

While there is no cure-all for the evils which are in society, 
particularly in industrial society — one aspect of society — there are 
a thousand and one things which people may do to prevent dis- 
aster and promote a sound development of our institutions. Many 
of these are very simple, yet far-reaching for good. One of them 
is arbitration, the peaceful adjustment of difficulties between wage- 
receivers and their employers. It is not radical, like cooperation 
and other reforms which contemplate a reconstruction of economic 
institutions. Arbitration recognizes the facts of the existing 
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wages-system, and endeavors to improve this system. Yet it works 
against no reform of more thorough nature, and retards no healthy 
growth. It is conservative in the best sense. 

Arbitration appears so natural that one would imagine a priori 
it must ever have been a universal accompaniment of the wages sys- 
tem of modern times. Yet such has not been the case, and the 
reason for the absence of this simple method for the peaceful termi- 
nation of controversies must be sought in the imperfect ethical devel- 
opment of the race. The original tendency of mankind is to fight 
for one's rights and to strike back when hit ; but progress has been 
made exactly in proportion as Christian ethics have been received 
as a practical rule of life, and no one, whether a believer in a 
divine revelation or not, will be likely to deny this. Now, there has 
been a gradual, and, on the whole, a steady progress toward the 
ideal of Christian ethics ; and the introduction of arbitration in 
political life and in industrial relations, at about the same time, 
has been an epoch-making event in the history of applied ethics. 
" Fools and dreamers " are now beginning to be a power in the 
world ! 

If arbitration is a simple matter, its story is a brief one. Its 
purpose is to do away with certain facts in industrial life, indicated 
by the words strikes and lockouts, or a suspension of production 
on account of differences between employer and employed. Strikes 
and lockouts have played a rdle in the regulation of the supply and 
demand of the commodity, labor. The situation is this: Capital 
and labor are indispensable factors in production, but they are 
supplied by different parties whose interests are parallel only to 
a certain point — namely, such a management and utilization of 
economic power as will secure, other things being equal, the largest 
possible product — after which they diverge more or less sharply — 
namely, when the product must be divided between those who 
furnish capital and those who furnish labor. If laborers demand 
a larger share than capitalists will grant, and refuse to supply 
labor under less favorable conditions, the result is a strike. When 
capitalists refuse to grant so large a proportion of the product 
for labor as the laborers have heretofore received, and will not 
continue to supply capital on any terms which laborers will accept, 
the result is a lockout. 

Labor, it has been stated, is a commodity. This is true, but 
it differs in radical particulars from other commodities, like wheat, 
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iron, lumber, for example, in that it is inseparably bound up with 
a human personality. If I sell you a bushel of wheat, it is a matter 
of little concern to me what you do with it ; but if I sell my labor, 
the manner in which it is used affects me most vitally. Again, 
sellers of labor have only their labor as a means of support, and 
they are forced to offer it almost continuously and unreservedly, 
particularly if unorganized, while those who sell other commodi- 
ties have an option. The farmer may keep his wheat for a time, 
and support life from other resources ; or, if it is more advan- 
tageous, he may offer his labor-commodity for sale. Most vital is 
this difference. Whether rightly or wrongly, there resides in 
nearly every human being the feeling that those who are willing 
to work for what are deemed fair terms have a right to the means 
of life, and within narrow limits, at least, the justice of this senti- 
ment is recognized by the doctrines of the Christian Church and 
the laws of modern society. Now in these peculiarities of the 
commodity, labor, we discern those properties which lead to bit- 
terness, and even bloodshed, in the economic warfare inaugu- 
rated by strikes and lockouts. A relation not merely of persons 
and things, but of persons and persons is involved, and with this 
relation there is necessarily given room for the play of all the pas- 
sions of the human heart, with their almost infinite possibilities of 
good or evil. 

We have thus an explanation of what we see going on about us 
continually, economic warfare. While that progresses there is vast 
loss, both directly and indirectly ; and human suffering, blighted 
prospects, horrible crimes, and untimely deaths, are a terrible 
phase of the struggle. Yet each individual battle comes to an end 
sooner or later, and a result of some kind is reached. Kightly or 
wrongly, this is a fact. Now, would it not be better to reach this 
conclusion, whatever it may be, without all this loss and misery? 
Undoubtedly it would be gain for all parties concerned ; and to do 
this, and this only, is the office of arbitration in its most conservative 
form. There is no Exchange for labor as there is for stocks, where 
news concerning transactions all over the world pour in, and where, 
in the light of this knowledge, the struggle between buyers and 
sellers terminates in a fixed price which equalizes supply and 
demand; but arbitration committees may, and actually do, over- 
look all facts accessible, gathering them from both parties to the 
controversy ; and thus they fix a price for the commodity, labor, in 
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a given branch of production, and in a given territory of pro- 
duction. These committees establish peacefully a condition which 
is otherwise reached by war. 

It often happens, however, that arbitrators are influenced by 
the ethical element expressed in ought, and do not bring about 
quite the result which actual struggle would produce, although 
there is always an attempt to calculate what this would probably 
be, and this calculation serves as a basis for the conclusion reached. 
But there may be great advantage in a slight yielding either by 
one side or the other, to produce the conditions of a more perma- 
nent peace. In the meantime, production continues to the advan- 
tage of both labor and capital, for there is a larger product to be 
divided than would be possible if recourse were had to a strike 
or a lockout. 

Arbitration has accomplished great things in industrial society 
in three countries — namely, France, Belgium, and England, and 
two distinct plans have been pursued ; one, the legal, on the con- 
tinent ; the other, the voluntary, in Great Britain. 

Arbitration was introduced in France, early in this century, by 
Napoleon the First, at the request of the working-men of Lyons. 
Tribunals called Conseils des Prud'hommes were established, and 
still exist. They consist of an equal number of representatives of 
each of the two parties most vitally concerned ; that is to say, the 
employers and employed, and each party elects its own represen- 
tatives.* Each tribunal has a president and vice-president, but 
they are appointed by the Government. On the application of 
either working-men or their employers, these councils may con- 
sider any controversy whatever between these two classes of 
industrial society, save that of future wages, which fall within 
their province only when requested to give an opinion thereon by 
both sides. The decisions are binding, like the decrees of other 
courts, and may be enforced in a similar manner. 

The Oonseils des Prud'hommes are divided into two bureaus 
— the Bureau General and the Bureau Particulier. The former, 
consisting of at least five members, meets once a week ; the latter, 
consisting of two members — an employer and a working-man — 

* In Breslau and some other German cities another plan has been tried. 
The working-men and employers, to represent their respective classes, are 
elected by the municipal council ; but the results of the experiment have not 
been at all encouraging. 
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meets daily to listen to complaints. The Bureau Particulier at- 
tempts to reach an amicable understanding between the parties by 
informal methods. This is called conciliation. If the Bureau 
Particulier cannot suggest some satisfactory escape from the diffi- 
culty in question, it must then go before the Bureau Gen6ral for 
authoritative decision by a more formal process, which, by way of 
distinction, is called arbitration. With us in America arbitra- 
tion is popularly used in both senses, and thus includes concilia- 
tion. 

Mr. Joseph D. "Weeks, who has done more than any one else to 
make known the methods and benefits of arbitration in the United 
States, thus summarizes the work of the French Conseils des Prud- 
'hommes for 1878, when there were one hundred and fifteen of 
them : "Of the 35,860 cases brought before these conseils, 22,358, 
or 62 per cent., were relative to wages; 2,238, or 6 per cent., to 
defective work; 4,657, or 13 per cent., to discharge of working- 
men; 1,525, or 4 per cent., to apprenticeship ; and 5,082, or 14 
per cent., are not classified. Of the total number, 10,192, or 28 
per cent., were withdrawn before trial; 18,334, or 51 per cent., 
settled by conciliation, and but 7,210, or 20 per cent., were re- 
ferred to the Bureau General; and of these only 38.5 per cent, 
were brought to trial." There may be an appeal to the Tribunals 
of Commerce, and 18 per cent, of the decisions were appealed, 
and one-fourth of these decisions annulled.* It would be difficult 
to calculate the immense advantages which these Conseils des 
Prud'hommes have brought to France. In Belgium they have not 
been quite so successful, although they have in that country also 
done much good. 

A permanent "Board of Arbitration and Conciliation" was 
first established in Nottingham, England, in 1860, in the glove 
and hosiery trade, and its founder was Mr. A. J. Mundella, one 
of those broad, intelligent manufacturers now found so frequently 

* See the excellent little pamphlet prepared by Mr. Weeks, "Labor Dif- 
ferences and their Settlement," published in New York by the Society for 
Political Education. Valuable information will also be found in these works : 
" Industrial Conciliation and Arbitration," edited by Hon. Carroll D. Wright, 
and published by the Massachusetts Bureau of Statistics of Labor; " The Third 
Annual Report of the New York Bureau of Statistics of Labor," by Hon. Chas. 
P. Peck; Ryan's "Arbitration Between Capital and Labor," published in 
Columbus, Ohio, 1885. 
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in England, who have grasped the significance of their position in 
society as "captains of industry." These boards have brought 
peace to the glove and hosiery and lace trade in Nottingham, and 
have done almost as much for the iron trade in the north of Eng- 
land, while they have achieved praiseworthy results in mining and 
other industries. The favorite constitution of the boards is simi- 
lar to that in France, save that an umpire is chosen by the repre- 
sentatives of the working-men and their employers, and no presi- 
dent or vice-president is appointed by government. The umpire 
is generally some one not connected with the trade, whose decis- 
ion is final in case the representatives of the parties cannot come 
to an understanding without his aid. Men well known as umpires 
are Mr. Thomas Hughes, Sir Eupert Kettle, Mr. Joseph Chamber- 
lain, and Sir Thomas Brassey. As in France, there are minor 
subdivisions of the boards, usually called committees of inquiry, 
which endeavor to effect a settlement by the informal processes of 
conciliation before any difference can come before the full board. 
The trades-unions of the working-men and the associations of 
employers are bound by honor to accept the decisions of the 
boards of conciliation and arbitration. When trades-unions are 
strong enough to control labor there is rarely or never any diffi- 
culty in the , enforcement of terms agreed upon. Sometimes it 
is made a condition of a labor contract that differences shall be 
submitted to a specified board. This plan is favored by Sir Rupert 
Kettle, one of the best English authorities on the subject. 

One condition of the largest measure of success, as proved by 
all experience, is the institution of permanent boards with regular 
sittings. If they are not created until the difficulty arises which 
requires settlement, they will usually encounter such an embit- 
tered feeling that they will be able to do no good. Permanent 
boards, however, are able to adjust the grievance before it becomes 
serious. Apart from the permanency of the boards of conciliation 
and arbitration, an indispensable condition of success is either 
governmental compulsion or the existence of strong labor organi- 
zations. France has chosen the first alternative, but it has never 
been found practicable in England ; nor is there any probability 
that it could be employed in this country. Government with us 
might encourage the use of arbitration in certain cases, but could 
scarcely do more than that. Congress might, for example, create a 
board of arbitration for railways engaging in interstate commerce, 
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granting it power to investigate grievances reported, and to ex- 
press opinions at the request of either party, employers or em- 
ployed. Something of the kind has been suggested, and, if hon- 
estly attempted,* it might do good. Experience would decide. 
The great obstacle would probably be the refusal of the railways 
to obey the laws, and we all know how difficult it is to force them 
to obey public authority. 

Whatever success might attend efforts of Government to en- 
courage the use of arbitration in a few specified cases, the only 
possibility of a general use of this method of peace in the United 
States is to be found in powerful labor organizations, strong enough 
to speak for the great mass of working-men involved in any par- 
ticular difficulty, and occupying a really responsible position. It 
is only through these various trade societies that labor can be edu- 
cated up to arbitration and effectively controlled. 

The Amalgamated Association of Iron and Steel Works may 
serve as an illustration of the advantages of a strong union. For 
over twenty years this body has annually agreed with the manu- 
facturers upon a scale of prices, and there has never been an in- 
stance of a violation of the agreement. The two cigar-makers' 
unions, the International and the Progressive, with the endless 
confusion that they have brought into the trade, show the dis- 
advantages to every one of weak or hostile organizations in a 
trade. It is only strong and harmonious bodies of artisans which 
have been able to offer satisfactory guarantees of a fulfillment of 
obligations assumed, and it is so eminently desirable to have some 
association in a position to speak for labor, that manufacturers 
look with an increasing favor upon labor organizations, wherever 
they are really powerful. Unskilled labor has never been in a 
position to arbitrate heretofore, but the spread of societies like the 
Knights of Labor, will, it may be rationally expected, be able in 
a not distant future to introduce arbitration very generally for all 
classes of working-men. 

It is to be noticed as a happy omen that labor organizations in 
America are increasingly inclined to favor arbitration. The fol- 

* Our legislative bodies too often pass laws to please the laborers, without 
any idea that they will be enforced. One might almost at times suspect a 
secret conspiracy with the administrative authorities that labor-laws should 
remain a dead letter. Yet we talk about the moral depravity of the working 
classes ! 
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lowing quotations from their constitutions may serve as an illus- 
tration : 

" Whenever a dispute arises between an employer or employes 
and members of this brotherhood, the members shall lay the mat- 
ter before the local union, which shall appoint an arbitration com- 
mittee to adjust the difficulty." — Constitution of the Brotherhood 
of Carpenters and Joiners. 

The Constitution of the International Typographical Union con- 
tains these words : " Recognizing strikes as detrimental to the best 
interests of the craft, it (the International Typographical Union) 
directs subordinate unions not to strike until every possible effort 
has been made to settle the difficulty by arbitration." 

One of the aims of the Knights of Labor, as found in their Dec- 
laration of Principles, is expressed in these words : " To persuade 
all employers to agree to arbitrate all differences which may arise 
between them and their employes, in order that the bonds of sym- 
pathy between them may be strengthened, and that strikes may be 
rendered unnecessary." 

One obstacle to the general introduction of arbitration in 
America is to be found in the failure to understand the true 
nature of labor organizations, and the consequent violent opposi- 
tion to them which has brought out all their worst qualities and 
has prevented the growth of their best features. It is time that 
this opposition ceased ; for labor organizations can never be sup- 
pressed, and there is no hope of a reign of peace in the United 
States until they receive full and free recognition. Pride and arro- 
gance in employers have hindered the spread of arbitration among 
us. Some have been unwilling to recognize equal rights in their em- 
ployes, but have called every attempt on their part to regulate the 
conditions of service, dictation. They overlook the fact that those 
who supply the commodity, labor, have as perfect a right to say, 
''under such and such conditions we will supply our commodity 
and under no others," as sellers of wheat have to name the terms of 
sale ; nay, a better right, because in the one case a human per- 
sonality is involved, in the other only things. "These conditions 
may be and often are foolish," objects the employer. Then con- 
sent to committees of arbitration to determine what conditions 
are mutually advantageous, and what are harmful ; and receive any 
body of men who may represent labor just as courteously as you 
would any committee of men who desire to negotiate for the sale 
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of other commodities, like iron and lumber. It is to be greeted as 
a hopeful sign that employers are beginning to take this view more 
and more generally, as the organization of labor progresses. As 
Hon. Abram S. Hewitt has well said : " The great result is that 
capital is ready to discuss. It is not to be disguised that, until 
labor presented itself in such an attitude as to compel a hearing, 
capital was not willing to listen ; but now it does listen. The re- 
sults attained are full of encouragement." 

The reader should not misunderstand what is said. It is not 
meant to imply either that capitalists are worse than other men, or 
that their employes are better. Both classes simply exhibit the 
traits of the human nature common to all. There is this dif- 
ference, however. False pride and the failure to apply ethics to 
practical affairs lead the employer too often to look upon arbitra- 
tion, which involves meeting his laborers on an equal footing, as 
a humiliation ; while as matters now are, arbitration can scarcely 
be regarded otherwise than as a gratification to the feelings of 
employes. This is doubtless one reason why the employes are 
so much readier to arbitrate differences than employers. 

"With patience and tact in its application, arbitration can re- 
move a large portion of our labor troubles, but too much must not 
be hoped from it. There are too many vast corporations which 
really manifest no desire to treat their employes like human 
beings, but seek only to convert their flesh and blood into gold. 
Nothing can be more disheartening than to contemplate the 
universal oppression of street-car employes in the United States 
for many years. If only a few exceptions could be found, it would 
be a relief, but when city after city is visited and the same condi- 
tions of service, without exception found, and those conditions so 
severe as to injure the health and to shorten the life of those sub- 
ject to them — a cruel kind of cannibalism — it tempts one to become 
a pessimist ; or at any rate, tends to confirm one in the old Cal- 
vinistic doctrine of total depravity of the natural man. There are 
many brighter features of the situation, but the fact of greed and 
rapacity must be recognized, and these qualities will never volun- 
tarily yield to arbitration. 

This is not the place to discuss the reason why otherwise 
good and humane men should be merciless in their corporate 
capacity, nor is it all necessary to demonstrate the fact that cor- 
porations are an indispensable condition of modern industrial 
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society ; but attention may be directed to the undoubted right 
and obligation of those authorities granting corporate powers to 
include in their franchises such features as will render them most 
useful and properly amenable. It should be clearly understood 
that a corporation is an artificial person created by the State, and 
the creator may impose any conditions upon it which are regarded 
as desirable. It could, for example, adopt the universal rule to 
grant no charter for a railway without some provision for the 
arbitration of all difficulties with employes ; it might even lay 
it down as a condition — though no one would rationally favor it 
— that hereafter all new corporations should disburse fifty per 
cent, of all profits among their employes. No one need accept cor- 
porate powers. It is a voluntary matter, and when a corporate 
charter is accepted, the conditions which go with it must be 
assumed likewise. This well-known general principle might in 
the future be applied, in many ways, more extensively and inten- 
sively than in the past, and that with great advantage. Even 
existing corporations are not beyond control ; for in recent years 
the State has, as a rule, reserved the right to alter the terms of 
their charters, and whenever this has been done new conditions 
maybe imposed on them for the public good.* 

The chief advantage in arbitration in the United States would 
be the personal contact which it would bring about between the 
two great classes of industrial society; and surely some counteracting 
force is needed to the pagan exclusiveness which is spreading so 
rapidly in certain social strata among us. The great trouble is, 
men are getting so far apart that they do not understand one 
another, and consequently have no mutual sympathy and good- 
will. It is a universal experience that even a slight personal 
contact will often remove bitterness of feeling which has been grow- 
ing up for weeks, and even months. This has been proven by Eng- 
lish experience in arbitration, and there is no reason to doubt that 
it would hold true in the United States. Working-men will learn, 
on the one hand, several useful lessons, such as these : that the vast 
majority of employers at the present time really wish them well ; 

* Should these amount to a practical seizure of private property for public 
ends, compensation for the injury would be a matter of course ; but this 
would not often happen. If the inalienability of public right comes to be 
accepted as the doctrine of courts, some old charters may yet be found alter- 
able. Age will not always save abuses. 
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that the number willing to make sacrifices for them is not small ; 
that the idea of enormous profits on their labor is generally erro- 
neous ; that not a few of their industrial superiors are even more 
plagued and harassed to meet bills than they are themselves ; that 
what we usually call the labor problem is at times equally an em- 
ployers' problem. Captains of industry, on the other hand, in fre- 
quent and regular contact with their partners who supply the 
labor power, will learn such useful lessons as these : that the vast 
majority of working-men sincerely desire to do what is right ; that 
they would not, if they could, pull all down to their own level ; 
that they appreciate proofs of esteem and good-will ; that they can 
be taught, even in our age, loyalty, if their employers earn the 
right to that tribute of homage ; that they can be yet induced, as 
they have often done in the past, to make even heavy sacrifices to 
save an employer ; finally, that the life of most working-men is at 
best not too full of sunshine, and that there can be no better 
employment of the time and resources of the more fortunate 
members of society than to attempt to render the existence of the 
great masses brighter, more refined, attractive, wholesome. 

And, if honest employers and honest working-men are brought 
nearer together, we may hope that both classes will learn that their 
interests really run parallel in many respects — even if they are not 
always identical — and that they will learn that it will accrue to the 
decided advantage of both to unite all their forces, and turn them 
against the enemies of society : the robbers of all degrees ; the 
pirates of every rank who prey alike upon labor and capital ; 
the theoretical anarchists, in the lower walks of life, who would 
overthrow our institutions and demolish the accumulations of 
centuries; the yet more dangerous practical anarchists in the 
higher ranks, who actually do trample the laws and constitu- 
tions under their feet, and defile the purity of justice at its very 

source. 

Eichabd T. Ely. 



